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We will now proceed to the first number on the program — - 

Mr. Theodore P. Ion. Mr. President, may I interrupt for a 
moment ? 

The President. Certainly. 

Mr. Ion. I am the professor of international law of the Boston 
University Law School. I was not aware that the Japanese question 
was coming up, and am not prepared to answer at this time what 
has been said on that subject. I would like to ask if there is to be 
discussion on this question. If so, I should like to read, if possible, 
a statement in answer to that which has been made this morning. 
I could be prepared to do that to-morrow morning or to-morrow 
afternoon. I think that some kind of an answer should be made, 
if possible. 

The President. There will be an opportunity for discussion 
upon that subject at the session which begins this evening at 8 o'clock. 

Mr. Ion. Then I will be prepared at that time to present a 
paper. 

The President. The first number on the program is the ques- 
tion : " Would immunity from capture during war of nonoffending 
private property upon the high seas be in the interest of civiliza- 
tion?" Upon that subject a paper will be read by Admiral 
Stockton. 



ADDRESS OE REAR-ADMIRAL O. H. STOCKTON, TJ. S. N., 
OF WASHINGTON, D. C. 1 

Mr. President and Members of the Society: Before starting on 
this paper, I may say that it represents my views as an individual 
member of the Society, and not as a representative of the profession 
of which I am proud to be a. member. 

This subject is a timely one from the fact that we are on the eve 
of the meeting of the Second International Conference at The 
Hague, the First Conference in 189.9 having voted that — 

i This address was published in The American Journal of International 
Law, 1:930. 
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The conference expresses the wish that the proposal which con- 
templates the declaration of the inviolability of private property in 
naval warfare may be referred to a subsequent conference for 
consideration. 

The present program for this coming conference includes this 
•question of the immunity of private property as one agreed upon for 
•discussion. 

Before entering into a discussion of the subject, it may be well to 
make a resume of the historical status of the question up to the 
present time so far as the United States, Great Britain, and other 
■civilized countries are concerned. 

First, as to the United States : 

The first mention of the question in a definite shape was made 
by Benjamin Franklin in an article to Kichard Oswald in 1783, of 
which he said : " I rather wish than expect that it will be adopted." 
As a matter of fact it was not adopted. 

The pertinent part of this article — which begins with the words, 
" If war should hereafter arise between Great Britain and the United 
States, which God forbid " — was, however, incorporated by Franklin 
in a treaty made later with Prussia. 

This treaty between the United States and Prussia, of 1785, in 
Article XXIII did definitely provide, however, that — 

All merchant and trading vessels employed in exchanging the products 
of different places and thereby rendering the necessaries, conveniences 
and comforts of human life more easy to be obtained and more gen- 
eral, shall be allowed to pass free and unmolested ; and neither of the 
•contracting powers shall grant or issue any commission to any private 
armed vessels, empowering them to take or destroy such trading 
vessels, or interrupt such commerce. (Treaties and Conventions, 
1776-1887, pp. 905-906.) 

This provision did not, however, reappear in the treaty of 1799, 
which took the place of the treaty of 1785. 

In 1808, Mr. Charles J. Ingersoll, a representative in Congress 
from Pennsylvania, advocated the exemption of private property at 
sea from capture, and renewed his advocacy of this exemption during 
the war of 1812. 
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In 1823, President Monroe, in his annual message, stated that 
instructions had been given to ministers of the United States accred- 
ited to the leading maritime powers to make proposals to these govern- 
ments which would look to " the abolition of private war on the sea." 
The same attitude was taken in the annual message of December 7,. 
1824. ISTo results followed these proposals, England and France 
declining to entertain the question and Russia making her acceptance 
conditional upon that of the other maritime powers. 

In 1S56, President Pierce, in his message of December the 2d, 
stated that the Government of the United States was desirous to 
secure " the i mm unity of private property on the ocean from hostile 
capture." To attain this object it was proposed to add to the Decla- 
ration of Paris of 1856, as an amendment to the rule that " privateer- 
ing is and remains abolished," the words — 

that the private property of subjects and citizens of a belligerent on 
the high seas shall De exempt from seizure by public armed vessels 
of the other belligerent, except it be contraband. 

Italy, Prussia, and Russia were at that time ready to accede to 
the wishes of the United States. Some of the leading men of France 
were also favorably inclined, but Great Britain, true to her traditional 
policy, was, however, unwilling to consent to the proposed amend- 
ment, and the proposition fell through. 

In 1871, a treaty was entered into between the United States and 
Italy, dated February 26, 1871, which provided in Article XII 
that — 

The High Contracting Parties agree that in the unfortunate event 
of a war between them the private property of their respective citi- 
zens and subjects, with the exception of contraband of war, shall be 
exempt from capture or seizure on the high seas or elsewhere by the 
armed vessels or by the military forces of either party, it being under- 
stood that this exemption shall not extend to vessels and their cargoes 
which may attempt to enter a port blockaded by the naval forces of 
either party. (Compilation of Treaties in Force, 1778-1904, p. 
453.) 

In the instructions to the delegates from the United States to the 
First Hague Conference, dated April, 1899, they were directed to 
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bring the subject of the immunity of private property at sea from 
capture in war time before the conference, with the result, given at 
the beginning of this paper, of the reference of the subject to a 
future conference,, a few of the powers abstaining from a vote upon 
the question. In the annual message of President McKinley in 
1898, and of President Roosevelt in 1903, an advocacy of this ex- 
emption from capture was again presented, and subsequently action 
was taken by the Senate and House of Representatives as follows : 

That it is the sense of the Congress of the United States that it is 
desirable in the interest of uniformity of action by the maritime 
states of the world in time of war that the President endeavor to 
bring about an understanding among the principal maritime powers 
with a view of incorporating into the permanent law of civilized 
nations the principle of the exemption of all private property at sea, 
not contraband of war, from capture or destruction by belligerents. 

The resolution of Congress just read was incorporated by Secretary 
Hay in his despatch of October 31, 1904, sent to the representatives 
of the United States accredited to the governments signatories to the 
acts of the Hague Conference of 1899 with reference to the sum- 
moning of a new and second peace conference at The Hague. 

The policy advocated by the Government of the United States in 
regard to the proposed immunity of private property at sea may be 
said to be continuous and uniform, but it must not be understood 
that the voices of its publicists and statesmen have always been in 
accord with that of the Government. As a representative both of 
dissent and of both of the classes of writers just referred to, I will 
quote from the writings of Mr. Richard Henry Dana. Discussing 
the distinction between enemy property at sea and on land, he says : 

Where private property is taken it is of such a character or so 
situated as to make its capture a justifiable means of coercing the 
power with which we are at war. If the hostile power has an interest 
in the property which is available to him for the purposes of war, 
that fact makes it prima facie a subject of capture. The enemy has 
such an interest in all convertible and mercantile property within 
his control, or belonging to persons who are living under his control, 
whether it be on land or at sea, for it is a subject of taxation, con- 
tribution, and confiscation. The humanity and policy of modern 
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times have abstained from the taking of private property not liable 
to direct use in war when on land. Some of the reasons for this are 
the infinite varieties of the character of such property from things 
almost sacred to those purely merchantable; the difficulty of dis- 
criminating among these varities ; the need of much of it to support 
the life of noncombatant persons and animals; the unlimited range 
of places and objects which would be opened to the military, and 
the moral dangers attending searches and captures in households and 
among noncombatants. But on the high seas these reasons do not 
apply. Strictly personal effects are not taken. Cargoes are usually 
purely merchandise. Merchandise sent to sea is sent voluntarily, 
embarked by merchants on an enterprise of profit, taking the risks 
of war; its value is usually capable of compensation in money, and 
may be protected by insurance ; it is in the custody of men trained 
and paid for the purpose; and the sea upon which it is sent is res 
omnium j the common field of war as well as of commerce. The pur- 
pose of maritime commerce is the enriching of the owner by the 
transit over this common field and it is the usual object of revenue 
to the power under whose government the owner resides. 

The law of prizes of merchant vessels has been uniformly followed 
by us in war time, by the ]STavy Department in capture and the courts 
in condemnation. 2 

Let us pass, now, to the historical policy of Great Britain upon 
this matter. The Government of Great Britain and, until recent 
times, its publicists have been as uniformly in favor of the con- 
tinuance of the policy of the capture of private property at sea as 
the Government of the United States has been opposed to its con- 
tinuance. Without favorable action on the part of Great Britain 
this war right, now a matter of accepted international law, will not 
be given up except in isolated arrangements like that of the United 
States and Italy. So far England's Government as the great sea 
power has persistently refused to discuss even any proposition for 

2 Prize money for such captures was, however, abolished by act of Congress in 
1899, shortly after the Spanish- American war. 

As to the severity of land warfare towards private property, extreme cases 
have taken place in our history, such as the freeing of private slave property 
as a war measure in the Civil War and also the devastation of the Shenandoah 
Valley by Sheridan, while on the part of the South there was the confiscation of 
private debts owed to Northern creditors during the same war. 
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the abolition of the right to capture private property at sea. I will 
mention only one official statement upon the matter which will stand 
as a representative statement of the Government of England as to its 
policy. 

Lord Palmerston, in 1859, said: 

The existence of England depends upon her maritime preponder- 
ance, and she could not maintain herself if she were deprived of the 
right to capture the private property of the enemy and to make 
prisoners of the crews of its merchant ships. A maritime power 
like England can not renounce any proper means of weakening her 
enemies, and if she did not take as prisoners the sailors of their 
merchant ships they would soon be employed in fighting upon the 
ships of war. 

But times change and with them the interests of nations. The 
great carrying trade of Great Britain is now more than half of that 
of the world ; that of the United States has sunk into insignificance. 
From the insular conditions of the British isles not only is her food 
supply sea-borne in transit, but the greater part of the raw materials 
which feed the industries of Great Britain are sea-borne, and her 
large export trade of manufactured articles finds upon the sea also its 
distributing routes. 

As a result some of her statesmen and her writers upon inter- 
national law advocate the exemption from capture of private prop- 
erty at sea as a policy most conducive to her interests. 

Among these I may mention Sir John MacDonald, Dr. Thomas J. 
Lawrence, ]Mr. Edmund Robertson, a member of the present Govern- 
ment, and Lord Loreburn, now Lord High Chancellor of the realm. 

Still in opposition may be found Atlay, the editor of Hall's Inter- 
national Law; Mr. Oppenheim, author of a recent work on Inter- 
national Law ; Westlake, and Professor Holland. 

But even the latter writers have shifted their ground. 

Westlake, after discussing the matter under its old received con- 
clusions, says : 

The true conclusion appears to be that a real cause, when such 
may exist, for desiring the detention of the enemy's sailors and ships 
in order to prevent invasion or the loss of our naval supremacy, is 
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the only adequate motive for maintaining the present practice; and 
that at the commencement of a war England should offer to her 
enemy to enter with him into a convention determinable by either 
side on short notice for mutual abstention from maritime capture 
except under the heads of blockade and contraband. 

Holland, who expresses still his opposition to any change, said in 
a letter written in 1900 : 

The question of immunity seems to me to be rather one for poli- 
ticians and shipowners than for lawyers. It is probable that im- 
munity would now be in the interest of Great Britain, but if so the 
continental governments, whatever may be continental legal opinion, 
are not likely to pledge themselves to it, and, even if they did enter 
into a general convention to that effect, could hardly be relied upon 
to stand by their bargain. I doubt the expediency of making treaties 
about lines of conduct which may affect national existence. The 
strain upon them is likely to be too great for endurance, and one 
is afraid that one's country might be lulled into security by a paper 
contract which might be torn up on the outbreak of hostilities. 

Lord Loreburn, now the Lord Chancellor in the present British 
Cabinet, as Sir Robert Beid and as a member of Parliament in 
opposition to the late ministry, wrote to the London Times of October 
14, 1905, a long letter in advocacy of the abolition of this war right. 
Time permits me to quote three significant paragraphs only of this 
comimmieation, whose importance is accentuated by the fact that it 
came from one who is now one of the most distinguished officials 
of the party in power in Great Britain. 

Sir Robert wrote just after the conclusion of the Russo-Japanese 
war and says: 

Let me begin by stating plainly the conclusions which I seek to 
have adopted. I maintain that conditions have completely changed 
since the Napoleonic times, and that, whatever it may have been 
then, it is now the true interest of Great Britain and also of other 
nations (though the reasons may be diverse) to exempt private 
property at sea from capture unless really contraband or its place of 
destination be a beleaguered fortress. 

******** 

It mav be asked, What prospect is there of altering the law in 
this respect, even if we desired it? An answer may be found in the 
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history of this question, upon which, instructive though it be, a few 
words must suffice. During the last fifty years or more the United 
States have persistently advocated this change, even to the point 
of refusing to abandon the right of privateering in 1856 unless 
all private property (other than contraband) should be declared free 
from maritime capture. Germany, Austria, Italy, Russia, have all 
within the last half-century either adopted in their own practice, or 
offered to adopt, the American view; and continental jurists have 
almost without exception denounced the existing law. Indeed, two 
nations, Great Britain and France, have alone stood in the way, 
and but for their opposition the American view would have prevailed 
many years ago. Perhaps Great Britain and France opposed be- 
cause they were the only two great naval powers at the time. Per- 
haps other nations which have since become or resolved to become 
great naval powers may now oppose what they once supported. That 
remains to be seen. It is enough to say that the chances of reform in 
this direction seem very hopeful if only the British Government is 
willing. 

Last year President Roosevelt declared in favor of a new Inter- 
national Conference at The Hague, and notified that, among other 
matters for deliberation, the United States intended again to press 
this very subject on the attention of the powers. Unquestionably the 
American President, with the immense authority he now wields, will 
exert every effort to attain this point. I trust that His Majesty's 
Government will avail themselves of this unique opportunity. I urge 
it not upon any ground of sentiment or of humanity (indeed, no 
operation of war inflicts less suffering than the capture of unarmed 
vessels at sea), but upon the ground that, on the balance of argument, 
coolly weighed, the interests of Great Britain will gain much from 
a change long and eagerly desired by the great majority of other 
powers. 

As to other powers of the civilized world : 

In the war of 1866 Austria, Italy, and Prussia adopted the prin- 
ciple of immunity of private property at sea. The same principle 
was urged upon France in the war of 1870 by Prussia, but, not being 
adopted by France, was relinquished by Prussia. Since then no 
immunity has been asked for or observed in war time. 

The change of the status of Prussia from a non-maritime power to 
the nucleus of the maritime power of the Empire of Germany may 

lead to a changed attitude on her part upon this subject at an inter- 
5 
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national conference. Certain it is that some continental writers, like- 
Kopeke, Dupuis, and Perels, favor the retention of this war right. 
The better known writers, like Fiore, Calvo, Bluntschti, and Martens, 
still advocate immunity. 

International agreements and the usages of international law have 
given the following vessels of a belligerent immunity from capture on 
the high seas: 

(a.) Ships engaged in voyages of discovery ; 

(&) Hospital ships under Hague conventions; 

(c) Cartel ships engaged in the exchange of prisoners ; 

(d) Mail packets under conventions ; 

(e) Coast fishing vessels innocently employed ; 

(f ) Ships protected by special license, ransom, or days of grace. 

In addition to these, ships engaged in purely charitable or scientific- 
pursuits are generally exempt from capture, released thereafter, or 
given a license of immunity. 

It may be well at this point to enumerate the military advantages 
claimed for the capture of private property at sea in time of war. 
Wp will preface this enumeration, however, by the statement " that 
the general object of war is to procure the complete submission of the 
enemy at the earliest possible period, with the least expenditure of 
life and property." (2\Taval War Code of United States, Art. 1,. 
p. 5.) 

1. The first and most wide-reaching result claimed for this war 
right is the diminution that would follow in certain countries of food 
supplies and also of raw materials for manufacture. This inter- 
ference with food supplies, etc., would bear with especial severity 
upon insular countries or in case of nearly insular countries that were 
bordered by the territory of the other belligerent on the land side. 

The royal commission on supply of food and raw material in time 
of war, which was appointed in Great Britain in 1903, reported in 
1905 \ipon this subject. This commission, composed of distinguished 
men of various classes, included Dr. Holland as an international law 
expert and Admiral Sir Gerard jSToel as a naval expert. A large and 
valuable amount of evidence is printed with the report. 

The commission carefully ascertained the extent of the dependence- 
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of the British isles for supplies of food and raw materials for manu- 
facture upon foreign sources, developing the fact that four-fifths of 
the wheat and flour consumed in the British isles was imported over 
the high seas, and also that the food stocks on hand may and have 
run down to a supply of seven weeks only for the whole country. 
A full realization of the fact was reached that the food thus imported, 
as well as all other imports and exports of the British isles, when 
property of British subjects and carried in British ships, was liable 
to seizure and confiscation by an enemy in war time. The Admiralty 
authorities and the naval experts who were witnesses before the com- 
mission were forced to admit that even with a strong navy trade would 
to an extent be endangered, supplies to an extent interrupted, and 
prices to an extent increased. To what extent this would occur the 
commission found itself divided in opinion. 

But it was also shown that the actual deprivation, more or less 
great, or more or less continued, of food supply would not alone cause 
suffering, with the consequent pressure upon the Government for 
relief or peace. A rise in price of food stuffs would cause suffering 
among the poorer poor, and especially among the unskilled workmen 
whose wages were so low as to leave little margin to meet such rise 
in the necessaries of life. The number of this class has been esti- 
mated to reach about ten millions of people in Great Britain. 

• The rise in prices which might occur in a war with a maritime 
power or powers can be a result of the following causes : 

(1) From actual deficiency ; 

(2) From increased cost of freight and insurance war risks ; 

(3) From apprehension and uncertainty as to what may happen. 
In a parliamentary or republican form of government no really 

unpopular war can be continued in these days for any length of time. 
Riots would be speedily followed by more effective ballots, until 
peace would be sought by the governing authorities. 

Eaw materials essential to manufacture like cotton, wool, sugar, 
flax and jute, silk, iron ore,, timber, hides and leather, petroleum, 
india rubber and tobacco have to be sea-borne to England. 

A wholesale transfer of British vessels to foreign flags would not 
be a remedy for the danger outlined above. A want of capital to 
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purchase the vessels necessary to carry on the trade of the country 
would be an essential difficulty, especially with Great Britain, and 
any transfer made in early war time would be likely to be found to 
be so fraudulent or colorable in nature as to render the ships liable 
t*o capture and, under international law, subject to confiscation. 
This liability of capture for fraudulent transfer would very probably 
cause high insurance risks in transferred neutral vessels as well as in 
the privately owned ships of a belligerent. 

2. The second military advantage that may come with the exercise 
of this war right would be the capture from an enemy of vessels pro- 
pelled by machinery and capable of keeping the high seas. Modern 
naval warfare has constantly and greatly increased the demand for 
steam sea-going vessels, such as are ordinarily engaged in trade, for 
purposes of war. To obtain these steam vessels by capture would not 
only be a deprivation of war resources from an enemy, but it would 
add very materially to the resources of the other belligerent. 

In a number of cases, and practically with all large maritime 
powers, steam vessels belonging to regular lines and companies are 
built to meet certain naval requirements, and are as a consequence 
subsidized in times of peace by governments with a view to their 
use at the outbreak of war. The vessels of the Cunard Line are so 
subsidized by the British Government. The vessels of the American 
Line and others were and are still subsidized by our own, and during 
the Spanish war were taken into the naval service with both officers 
and crews. These steamers are not only used directly for naval 
purposes as scouts, blockading vessels, despatch boats, and commerce 
destroyers, but also as auxiliaries, doing duty as colliers, supply 
vessels, distilling ships, machine repair ships, parent ships for torpedo 
vessels, army and navy transports, hospital ships, etc., etc. 

In the Spanish- American war practically every sea-going American 
steamer was needed and taken for service, while vessels which are still 
in service to-day were purchased from foreign lands. 

3. A third military advantage is the deprivation of men available 
for naval purposes by their capture with the vessels of which they 
form the crew. Although they may not be seamen in the old sense 
of the term, they are men of sea habits, useful both in vessels of war 
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and in naval auxiliaries, and this especially applies to men in the 
engine and fire rooms. According to the present usages of war these 
men can be retained as prisoners of war, especially if by training or 
enrollment they are at once available for the naval service of the 
enemy. 

4. A fourth military result would come from the loss of capital 
and property and sea employment from the general paralysis and 
disruption of the enemy's carrying trade. The sinews of war would 
be affected by the falling off of custom duties, the most indirect and 
least inquisitorial source of war revenue. Insurance companies 
would be affected by capture of insured vessels and merchandise, 
and shipowners from loss of capital from captures, forced sales, or 
nonemployment of vessels. Loss of property comes home often more 
heavily than loss of life in this commercial age. 

Of the military results accruing from the capture of private prop- 
erty at sea, it may be observed in a general sense that the indirect 
ones of loss of food supply and the consequent distress from this 
and the cessation of manufactures from want of raw material are 
the most severe and cause the most distress. The direct results from 
the loss by capture of ship and cargo is a loss to the well-to-do alone 
and can hardly be said to militate against the interest of civilization, 
unless by civilization we mean materialism. 

But the question now comes to us, Is it worth while ? Can it be 
claimed that the results are of primary or vital importance as a 
warlike measure ? 

First, as to the most serious results of commerce destroying, the 
reduction or serious deprivation of food supplies. 

This matter was very exhaustively and seriously discussed by the 
British commission previously referred to, with the conclusion em- 
bodied in their report that — 

With a strong fleet we find no reason to fear such an interruption 
of our supplies as would lead to the starvation of our people, nor do 
we see any evidence that there is likely to be any serious shortage. 

But they go on to say in conclusion that — 

In all that has been said above we have assumed that the command 
of the sea has not been lost, * * * for if that occurred it would 
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no longer be true that we should obtain our supplies without material 
diminution or that there was no fear of actual starvation. 

On the contrary, in that event there would be a serious shortage of 
supplies from abroad, and if this shortage occurred at a time of year 
when most of our supplies of home-produced wheat and other cereals 
and food stuffs has been consumed, not only would a very serious 
economic rise take place, due to deficiency of supply, which in its 
turn would probably produce a severe panic, but in addition there 
might be produced such serious suffering that the country could hold 
out no longer. 

This is the most authoritative declaration upon the subject in recent 
times, and shows that this military effect of commerce destroying on 
the most vulnerable nation depends upon her naval supremacy, which 
would naturally be paramount except in the case of a powerful 
combination of two or more nations against her. In an insular 
country like Japan other circumstances exist which might endanger 
her food supply, but concerning which it is not necessary to dwell 
upon at this time. 

As for loss of carrying trade, transfer of vessels, etc., of which the 
cruise of the Confederate commerce destroyers is the most striking 
example, one has only to read the book of Captain Semmes of the 
Alabama returning from a successful commerce-destroying cruise 
with the knowledge that the days of the Confederacy had become 
numbered and its fate settled elsewhere. 

Even his cruise, successful as it was, can not be repeated in present 
times. His objective was the sailing vessel, and his success and that 
of his companion vessels was largely due to his ability to keep the sea 
under sail without the expenditure of coal. The Alabama cruised 
five months at one time without coaling, and four times for the period 
of three months without replenishing her bunkers. The losses in- 
flicted by her were also more indirect than direct. The entire loss 
of private vessels during the Civil War was only five per cent, of our 
merchant marine by capture, and thirty-two per cent, by sale and 
transfer, etc. 

In these times privateering can be eliminated as an element in 
commerce destroying, both from the lack of commercial success that 
will attend it, and from the general acquiescence of all civilized 
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powers in all of the articles of the Declaration of Paris. Commerce 
•destroyers have now as their objective almost entirely steam vessels 
•of increased speed, and they can as a rule keep the sea for two or three 
weeks only without recoaling, being themselves in danger of capture, 
if the enemy has an adequate navy. 

The capture of private property at sea being then a military opera- 
tion of a minor or secondary nature without the command of the sea, 
let us for a moment consider it with respect to the interests of our 
own country. 

Its retention as a war measure will be of little damage to us with 
our continental position, which is self-supporting so far as food and 
the necessaries of life are concerned. It is probable that in time of 
war all of our sea-going mercantile marine will be withdrawn from 
commercial uses for naval and military purposes. Hence, with an 
insignificant mercantile marine and a comparatively strong navy, it is 
probable that no injury except an occasional panic with regard to our 
coastwise commerce will result. Our advocacy of its adoption as a 
national policy, formerly a matter of interest, is now purely altruistic, 
as we give up a weapon which may be of some importance in time of 
war for a principle and for the benefit of others. 

With its abolition, however, is left the more important and wide- 
reaching war rights of blockade and the capture of contraband on 
the high seas. These are more important and, it will be found, more 
vexatious war rights, as they include within their scope of operations 
neutral as well as enemy ships. It is claimed, and I think with 
reason, that with the abolition of the right to capture enemy private 
vessels the tendency will be to strain the right of capture and deten- 
tion of vessels for the carriage of contraband, especially as to pro- 
visions and food stuffs. 

Let us now return to the question which has served as the text of 
this paper: 

" Would immunity from capture during war of nonoffending 
private property upon the high seas be in the interest of civilization ? " 

This depends upon whether the exercise of this war right makes 
for the prevention of war or not. If it does, it is in the interest of 
■civilization, for prevention ranks high above amelioration of warfare. 
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So far as the capture of private property at sea tends to bring 
stress upon food supply in a radical way it tends towards peace. If 
a country depending upon most of its food supply by sea-borne 
carriage loses the command of the sea and its home waters, it is not 
necessary for the actual arrival of distress and starvation to create 
peace. The i mm inence of the danger, its gravity and surety, will be 
sufficient to make the government of the day enter into negotiations 
preliminary to peace. War would undoubtedly be shortened and 
these dangers arising from war would cause the greatest reluctance 
in entering into it by countries exposed to such dangers. 

With respect to the other military advantages arising from the 
capture of private property, the tendency from their use for shorten- 
ing or prevention of war is less evident. They are, however, elements 
which enter into the great pressure which prevents war and shortens 
its duration — elements varying in nature both on land and sea, the 
sum of which brings about peace or prevents war. So far as they 
do this efficiently, and so far alone, they are in the interest of 
civilization. 

Let us recall Von j\Ioltke's statement of war upon land, when he 
says: 

The greatest benefit in the case of war is that it shall be terminated 
promptly. In view of the end it should be permitted to use all means 
save those which are positively condemnable. I am by no means in 
accord with the Declaration of St. Petersburg when it declares that 
the weakening of the military forces of the enemy constitutes the sole 
legitimate procedure in a war. 2STo, it is necessary to attack the 
resources of the government of the enemy, his finances, his railways, 
his provisions (stores), and even his prestige. 

In these remarks he expressed, I believe, not only the view but the 
practice of his own country, the greatest military nation in the world 
as to land warfare, which is from the surrounding circumstances 
rarely, if ever, as humane as war upon the sea, either with respect 
to private persons or to private property. 

The President. The next paper on the same subject will be 
read by Prof. Charles Cheney Hyde. 
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OP NORTHWESTERN UNIVERSITY, CHICAGO, ILL. 

Mr. President and Members of the Society : " Would immunity 
from capture during war of nonoffending private property on the 
high seas be in the interest of civilization ? " Unless this question 
can be answered affirmatively, it is not to be expected that maritime 
states will consent to give up their present right of capture. Noth- 
ing less than the common need of civilization will appeal to all. 

The advocate of any rule of exemption has obviously a delicate 
task. It is not one of antagonism but of persuasion; not of denun- 
ciation but of attraction. Appeal must be made to the good sense and 
feeling of the zealous supporter of the right of capture. For the- 
sacrifice of what is asked something better must be offered. Uncer- 
tain inferences must be avoided. Entire candor must prevail. 

Such, however, has not always been the course pursued in urging 
the adoption of the principle of immunity. Mr. Andrew D. "White, 
in a notable speech at the Hague Conference of 1899, frankly stated 
" that efforts in behalf of the cause which we maintain have been 
weakened by some injudicious arguments." 1 What arguments are, 
therefore, injudicious need recognition as such. Only by their 
elimination from discussion will it be possible to ascertain whether 
the rule proposed is in the interest of civilization. To the work of 
Sir William Eann Kennedy at the Berlin conference of the Inter- 
national Law Association in 1906 is due the credit for rigid scrutiny 
of a line of reasoning often advanced. 2 Of his analysis the writer 
makes free use. 

Objection is raised to the right of capture of enemy property on 
two general grounds : First, on that of humanity ; secondly, because 
it is contended that the right is not itself of great value to a bel- 
ligerent. 

In support of the plea of humanity several arguments are ad- 

i Holls, The Peace Conference at The Hague, p. 317. 

- The Exemption of Private Property at Sea from Capture in Time of War. 
A paper read by the Hon. Sir William Eann Kennedy at the conference of the 
International Law Association at Berlin, October 3, 1906, published in the Law- 
Magazine and Review, No. 342, November, 1906, p. 28. 
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vaneed. Each deserves consideration. It is said that war is a 
■contest between state and state, not between a state and the individual 
subjects of the enemy. An Englishman finds answer to this in the 
words of the American Instructions for the Government of Armies 
in the Field : " The citizen or native of a hostile country is, then, 
an enemy, as one of the constituents of the hostile state or nation, 
and, as such, is subjected to the hardships of the war." 3 Mr. 
Westlake likewise says : " If no true relations can be established 
between states and men, it must be impossible for men not only to be 
•enemies, but also to be the citizens or members of a state.'' 4 

Again, it is urged that a sinister motive — the personal enrich- 
ment of the captor — encourages attack on the defenseless, and also 
diverts a naval force from its chief work. In answer to this it may 
be said that privateering has been generally abandoned. Captures 
are made by vessels in the regular public service. It is only by 
municipal law that the captor has any pecuniary interest in a prize. 
The United States no longer allows him any. "Where he is given 
■such interest " patriotic prudence, if nothing else," writes the Brit- 
ish jurist, " would now prevent the naval officers of a great power 
from entertaining any temptations to chase merchant ships merely 
for the sake of private lucre." 5 

It is frequently contended that humanity requires respect for 
private property on land, and hence demands similar treatment of 
such property at sea. Sir "William Rann Kennedy makes a three- 
fold reply: Eirst, that the pillage prohibited, for example, by 
article 53 of the Hague convention (governing rules of war on 
land) is not of value to the belligerents, and not likely to change the 
Tesult of a war, while an enemy vessel and the private property 
thereon may be of vital aid to the captor. There is no similarity in 
the relative value to the belligerent between that which is taken on 
land and that which is captured at sea. Secondly, it is denied that 
private property is respected in land warfare. In support of this 

3 Arts. 20 and 21. 

* Westlake, International Law, 1894, p. 259. See also Hall, Int. Law, 5th ed., 
pp. 65-67. 

•'• Article cited in Law Magazine and Review, p. 44. 
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contention is cited General Sherman's march to the sea, his devasta- 
tions for military necessity, and his seizure of cotton belonging to 
private individuals. Thirdly, it is pointed out that no comparison 
•can be made between seizure of private property at sea and pillage 
•on land concerning which the Hague convention makes prohibition. 
The former is not " licensed indiscriminate plunder of terrified and 
helpless families by an excited soldiery," writes the Englishman. 6 
Professor Woolsey takes a similar stand. " There is," he writes, 
" a vast difference on the score of humanity between land and mari- 
time capture. * * * Capture on the sea is effected for the most 
part without much fighting; it rather deprives the foe of his com- 
forts and means of exchanging his superfluities than destroys the 
necessaries of life." 7 These replies are difficult to meet. They 
show plainly that the analogy between land and naval warfare is 
imperfect, and therefore affords insufficient support for the plea 
advanced. 

Again, it is contended in behalf of humanity that war itself is to be 
avoided; that as the existing right of capturing private property 
encourages war, it should be given up ; that the cause of peace requires 
adoption of a rule of immunity. One eminent writer contends, for 
•example, that " confining the conduct of a war to the organized 
national forces on both sides " tends " to make war less and less a 
subject of chance or gambling. All that tends to make the events of 
war calculable beforehand, and its probable success or failure a mat- 
ter of prediction, tends to that extent to prevent an actual recurrence 
to it." 8 On the other hand, reply is made by Sir Thomas Barclay 
that " until war is brought home to the civilian it has few terrors. 
If its abolition is an object to be striven for * * * we can see 
from the evidence of the armed nations of Europe that conscript 
armies, in which every civilian is also a regular soldier, tend to 
the preservation of peace, and in this respect they are not an unmiti- 
gated evil." 9 For the same reason a distinguished American advo- 

« Article cited in Law Magazine and Review, p. 47 et seq. 

t Woolsey, Int. Law, 6th enlarged ed., § 126. 

8 Sheldon Amos, Political and Legal Remedies for War, Chap. IV, § 1, p. 211. 

* Report of the Eighteenth Conference of the International Law Association. 
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cate of peace, ]Mr. 21oorfield Storey, vigorously opposed the adoption 
of a resolution in favor of immunity submitted to the Universal 
Congress of Lawyers and Jurists at St. Louis in 1904. 10 It must be 
obvious, therefore, that the relation of immunity of private property 
to the caxise of peace is at least too problematical to be seriously 
regarded as a reason for changing the present rule. 

The -weakness of the several arguments advanced in behalf of the 
plea of humanity must be apparent. For the most part they rely on 
an analogy which is imperfect. They liken acts ■which may be of 
decisive bearing on the issues of war, the commission of which is 
marked by orderly procedure, unattended by cruelty, and unani- 
mously justified under certain circumstances (such as in the case 
of offending property), to those which are prohibited because the 
suffering they produce bears no relation to the end desired, and the 
commission of which is usually accompanied by unrestrained plun- 
der. 2Tor is it shown with any certainty that war is averted and 
peace promoted by an abandonment of the right of capture. 

Is it to be expected, therefore, that the plea of humanity will 
commend itself to those who are satisfied with the existing rule ? Is 
it a wise basis on which to appeal to maritime states % 

Examine next the general contention that the right of capture is 
not of practical value to a belligerent. It is urged that the expendi- 
ture of effort necessary to effect a seizure of private property is out 
of all proportion to the damage done; that the efficiency of a fleet as 
a fighting force is weakened by the effort to destroy commerce ; that 
no decisive results in war are accomplished by the capture of private 
property of the enemy. It is difficult to see how the layman can form 
a sound judgment on the degree of value which the right of capture 
may afford a belligerent. On that point he should be guided by naval 
opinion. Two facts, however, must impress him: First, that the 
value of the right varies according to the size of the naval power of a 
belligerent and that of the merchant fleet of its adversary ; secondly, 
that since the size of both naval and merchant fleets of maritime 
states widely differ, the importance of the right of capture must be 

i« Official Keport of the Universal Congress of Lawyers and Jurists, held at 
St. Louis, September 28-30, 1904, p. 251. 
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highly problematical. Not until war begins and it is known who 
are enemies can the value of the right of capture to either belligerent 
be determined with precision. If this be true, it is not judicious to 
minimize the value of the right as a ground for its abandonment. 
The uncertainty of the value of the right of capture affords feeble 
support for the proposition that the right itself can never be of 
•decisive value. 

If, then, the general plea for humanity is well met; if the denial 
of the value of the right of capture serves but to invite reasonable 
opposition, can either contention commend itself to the student of 
international law? A rule of human conduct which civilization 
unites in demanding requires more convincing support. It may be 
•difficult to find the solid basis on which the rule rests. Deference for 
the opinions of patriotic statesmen may obscure the view or divert 
the effort of search. Such a basis, however, always does exist. It 
is always capable of universal recognition. It is always founded on 
Teason. 

The growth of sentiment in favor of a rule of immunity has been 
■due to the expansion of national commerce. That expansion has 
woven an international web, enveloping all maritime states, affecting 
the interests of each, and yet so sensitive withal that injury and 
destruction to any part is felt in every fiber. The interests of 
-commerce are universal and constant. In time of peace they are 
identical throughout the world ; in time of war they remain so for all 
•except possibly the belligerents. Commerce, therefore, demands that 
in seasons of war the least possible harm be suffered by the inter- 
national fabric. Commerce opposes the capture of nonoffending 
private property because of the general loss incurred. It seeks not 
•only to confine wai'like operations to belligerent interests, but also to 
save those interests themselves from destruction, whenever they relate 
to the outside world. It sees in the neutral its preserver and de- 
fender; it looks upon the belligerent as its destroyer. It is, then, 
the neutral state which has the greatest interest in securing the 
adoption of any rule of immunity. It is not surprising, therefore, 
that the most persistent advocate of the adoption of a rule of immu- 
nity has been a state which has experienced but three foreign wars 
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since the struggle for independence, and has steadfastly urged the 
settlement of international disputes by means of arbitration. Be- 
cause it confidently expects to be a neutral during most of the wars 
■which may distress nations, the United States is justified in its 
stand. Its attitude emphasizes the fact that a controlling though 
perhaps unconscious national motive in seeking abandonment of the- 
right of capture of private property is the protection of neutral 
commerce. It is that motive which has impelled chambers of com- 
merce in several countries to urge the adoption of a rule of immunity- 
Such bodies have known well the nature of the commercial bond 
between maritime states. They have xmderstood that while the 
injury to the neutral produced by the capture of enemy property is 
called an indirect result of war, it is none the less certain and 
irreparable. 

Heretofore the expediency of adopting a rule of immunity has been 
considered chiefly from the point of view of the belligerent. The- 
interest of the neutral has been largely ignored. Advocates of the 
right of capture have contented themselves with showing that the 
existing practice is not offensive to morality and not burdensome to a 
foe. Admitting the truth of these contentions, are they sufficient?" 
Is any plea for the right of capture broad enough which overlooks 
the vast commerce of those who are much more than onlookers? 
Reason and justice require that a rule of conduct devised to govern 
states in time of war should regard scrupulously the welfare of all 
concerned by its operation. In formulating such a rule due con- 
sideration should be given the relative commercial importance of 
neutral interests. Their vastness when compared with those of 
belligerents should be noted. 

At the present, time the closeness of the commercial intimacy be- 
tween nations, forbidding the isolation of any single maritime power, 
calls for definite assurance that war shall not injure the international 
fabric which is precious to all. Appreciation of this is widespread 
and intense. The inquiry, therefore, is fairly made: Ought a 
belligerent be asked to give up the right of capturing nonoffending 
private property in order to preserve neiitral commerce? Two 
affirmative replies are made. First, the collective pecuniary loss 
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sustained by neutrals as a result of capture may far exceed that 
inflicted by either belligerent on its foe. It is urged "with force that 
states at war should not engage in a practice in which the belligerent 
gain is disproportionate to the neutral loss. It is not to be antici- 
pated, however, that this reason by itself will suffice to impel a 
general abandonment of the right of capture. Something more than 
a realization of the vastness of the loss suffered by its neutral neigh- 
bors will be required to induce a state to surrender that which it 
deems beneficial to its own welfare. Secondly, the reply is made- 
that the protection which a state secures for its commerce as a 
neutral is more valuable than the right which it is asked to abandon 
as a belligerent. The advocates of the immunity of nonoffending 
private property can not fail to appreciate the practical bearing of this- 
statement ; for if it be true it may prove the means of securing some 
modification of the existing practice. This contention does not 
question the ethics nor deny the value of the right of capture. It" 
simply asserts as a fact that the protection of neutral commerce is to 
every maritime state a matter of vital concern; something vastly 
more precious than the right to seize the property of a foe. It is not 
based on grounds of humanity. It is addressed to the self-interest 
of the nation which may cling with traditional persistence to the- 
right of capture. It makes allowance for the fact that states never 
voluntarily surrender interests which they believe to be valuable 
except in exchange for what they deem to be more valuable. It 
recognizes the fact that there is always to be found a consideration 
for a sacrifice. A rule of human conduct beneficial to all nations 
at all times wotild be obviously in the interest of civilization. It 
can not be contended with reason that a rule of immunity, even though- 
highly advantageous to neutral commerce, is of such a kind. The 
interests of belligerents and neutrals (with reference to the right of 
capture) may differ widely. Inasmuch, however, as each maritime 
state participates in but few of the wars which are waged around it,. 
its normal condition during hostilities is that of a neutral. For that 
reason the commercial needs of all states are identical during much 
the greater portion of their existence. 

Is, then, the protection of its commerce as a neutral more valuable- 
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to a nation in the long run than its right to destroy commerce as a 
belligerent ? The writer does not venture a conclusion. He simply 
calls attention to the importance of this question. If it can be 
answered affirmatively, it may be stated with confidence that since 
immunity from capture during war of nonoffending private prop- 
erty on the high seas is in the interest of neutral commerce, it is 
equally in the interest of civilization. 

The President. We will now be favored with an address by 
Everett P. Wheeler, Esq., of New York. 



ADDRESS OF EVEEETX P. WHEELEK, ESQ., 
OE NEW YOEK. 

Mr. President and Gentlemen of the Conference : The subject of 
these able papers is one of great interest, especially to an American, 
because this country has been foremost in the advocacy of the change 
which has been discussed by Admiral Stockton and by Professor 
Hyde. In considering a subject like this we owe some regard, at any 
rate, to the attitude and position taken by our Government in the 
past. 

Let me recur to President McKinley's message to Congress in 
December, 1898 : 

The experience of the last year brings forcibly home to us a sense 
of the burdens and the waste of war. We desire, in common with 
most civilized nations, to reduce to the lowest possible point the 
damage sustained in time of war by peaceable trade and commerce. 
It is true we may suffer less in such cases than other communities, 
but all nations are damaged more or less by the state of uneasiness 
and apprehension into which an outbreak of hostilities throws the 
entire commercial world. It should be our object, therefore, to 
minimize, so far as practicable, this inevitable loss and disturbance. 
This purpose can probably best be accomplished by an international 
agreement to regard all private property at sea as exempt from 
capture or destruction by the forces of belligerent powers. The 
United States Government has for many years advocated this humane 
and beneficent principle, and is now in position to recommend it to 
other powers without the imputation of selfish motives. I therefore 
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suggest for your consideration that the Executive be authorized to 
correspond with the governments of the principle maritime powers, 
with a view to incorporating into the permanent law of civilized 
nations the principle of the exemption of all private property at sea, 
not contraband of war, from capture or destruction by belligerent 
powers. 

That is an ancient, time-honored principle of our diplomacy. As 
long ago as the 1st of August, 1823, John Quincy Adams^ who, you 
will remember, was afterwards honored by our people by election to 
the Presidency, wrote to our minister to Russia : 

The principle upon which the Government of the United States 
now offers this proposal to the civilized world is that the same pre- 
cepts of justice, of charity, and of peace under the influence of which 
Christian nations have, by common consent, exempted private prop- 
erty on shore from the destruction or depredation of war, require the 
same exemption in favor of private property upon the sea. 

Mr. Seward, in 1861 — you see, we have three generations here; 
we have 1823, we have 1861, and we have 1898 — Mr. Seward on 
the 24th of April, 1861, wrote to our ministers a circular letter in 
which he says: 

For your own information it will be sufficient to say that the 
President adheres to the opinion expressed by my predecessor, Mr. 
Marcy, that it would be eminently desirable for the good of all nations 
that the property and effects of private individuals, not contraband, 
should be exempt from seizure and confiscation by national vessels in 
maritime war. 

The President referred to was President Lincoln. We have here 
certainly great authority from American statesmen, whom we hold 
most highly in honor. 

Now, let us consider for a moment some of the arguments that are 
presented on the other side ; and they have been very clearly presented 
in the able and dispassionate statements of the two speakers who have 
addressed you. 

It is said that prevention is better than cure ; that it ought to be the 
object of legislation or agreements between states to prevent war; 
6 



and that therefore we gain nothing but rather lose by diminishing the 
hardships of war. 

Uow, I venture to say that that argument overlooks the teachings 
of history. Lord Bolingbroke tells us that history is philosophy 
teaching by example. There is no better teacher. It is possible for 
these ingenious minds of ours to speculate on any subject, and to find 
an argument in support of any proposition. 

We lawyers are sometimes put to it, on behalf of our clients ; but it 
is very seldom that a cause is so bad that nothing is to be said on the 
other side. 

When we look to history, when we consider the experience of 
nations, I venture to say that it is against the existing rule and in 
favor of the mitigation of those rigors of war which have been spoken 
of. Certainly within the century the greatest change has taken place 
in the conscience and judgment of the whole civilized world in regard 
to the sack of fortified places. It is less than one hundred years since 
the Duke of Wellington's army stormed Badajoz, and the atrocities 
attendant upon that storm, which were permitted at that time by 
civilized nations, you may read in the pages of 2Tapier. 

It seems but yesterday since the bare suggestion that in this little 
war in Central America such things should be permitted met with 
universal reprobation. There was an outburst of public opinion that 
such a thing should not be tolerated. And yet, is it not a rigor of 
war, and would you not say, a priori, on the basis of the other 
arguments that it would tend to keep nations from war to think that 
women should be outraged, houses burned, and property destroyed by 
merciless soldiery ? 

Experience has shown that it is not the undisciplined army, not the 
Huns and Vandals of the past, that accomplish the most in war. We 
have but to look at our own civil war to learn that it was not the 
ravaging of the Shenandoah Valley on the one side, nor was it the 
depredations of the Alabama on the other, that brought that war to a 
close. As the Admiral said this morning, the fate of the Con- 
federacy was settled elsewhere than when private ships were burned 
by the Alabama or any other of the Confederate cruisers. It was 
settled when General Grant determined that the Confederate army 
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was the objective point be was to strike ; that wherever Lee's army 
might be it was his business to seek it, and fight it, and crush it. 
When that army gave way, the Confederacy gave way. It never gave 
way before. 

If you read Admiral Mahan's "Life of Nelson" you will find 
historically — although it has been said this morning that it is 
impossible — how often it is the case that it is the impossible which 
happens. It is said that it is impossible that naval men, merely for 
the sake of private lucre, should depart from the direct object for 
which they were sent to sea. Yet it is there recorded, on indisputable 
testimony, that during those great wars between Napoleon and his 
allies and Great Britain and hers, naval officers were often led, for 
the sake of capturing merchant vessels, to turn aside from the 
enemy's fleet. 

Let me give you an instance that came under the consideration of 
the Supreme Court of the United States — the case of the Adula, 176 
U. S. 361. 

You remember the history, I am sure. We were besieging Santi- 
ago, and had taken possession of the harbor of Guantanamo. We 
were about to commence such vigorous operations against Santiago 
that we notified noncombatants to depart. We had an army there 
that was inadequately provisioned and on very short commons. So, 
for every reason, it was most undesirable that a great number of 
women, children, and noncombatant men should be put in charge of 
that army. We could not let them starve, and we had to give them 
rations. There sailed from Kingston, Jamaica, to Guantanamo a 
British vessel which asked permission to go to Santiago and take the 
noncombatants away. It was to our real interest to let her go and 
take them away, and not to have them walk through our lines, and be 
dependent upon our short commissary for subsistence. But the idea 
of seizing private property prevailed. This vessel that was going to 
really add to the efficiency of our army was captured and sent to 
Savannah, and those women, children, and noncombatant men, in- 
cluding the British consul himself, were compelled to march under 
the burning sun through our lines, and were a great burden upon our 
resources there in the island of Cuba. 
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Who shall say, in. the light of the facts in these three successive 
generations, to which I have called attention, that capture of private 
property at sea is not an inducement to naval officers that ought not 
to be presented ? 

It was said by the previous speaker that we ought to leave these 
things to experts. But let me modestly suggest that the pages of 
history are open to us all ; that lookers-on sometimes see most of the 
game; and that if we study history intelligently, we may after all 
come to as wise a conclusion on a point like this as purely naval or 
military officers. We do not undertake to navigate ships, although 
some of us have had to study that branch in our professions — but 
when it comes to dealing with a historical proposition like this, it 
seems to me that we may all study it intelligently and come to an 
intelligent conclusion. 

Mr. President and gentlemen, I am very much indebted to you 
for the opportunity of expressing these views, and I am very glad 
to feel that if I am wrong in them I am erring with such great 
American statesmen as John Quincy Adams, Mr Seward, President 
Lincoln, and President McKinley: and may I not add, that great 
Secretary of State who was the predecessor of our President and to 
whom we owe so much for the honor paid everywhere to our Amer- 
ican diplomacy, Mr. Secretary Hay. 

The President. The subject is now open for discussion, under 
the rule which limits speakers to five mimites. I will ask the gentle- 
men who may wish to discuss the subject to give their names as 
they rise, as some of the members of the Society, unfortunately, I 
am not personally acquainted with. 

REMARKS OF MR. SAMUEL J. BARROWS, 
OF KEW YORK. 

Mr. President : As a member of the Interparliamentary Union I 
have been very much interested in the discussion of this subject, 
and recognize the great ability displayed in the papers that have 
been read to us, and I want to express my appreciation of the very 
clear statements that have been made. 
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My personal interest in this matter may be understood, perhaps, 
when I say that in 1899, the year of the Hague Conference, I pre- 
sented at Christiana, as a fellow member with Mr. Bartholdt of 
the Interparliamentary Union, a resolution in regard to the inviola- 
bility of private property at sea. That resolution was carried by 
the Interparliamentary Union, showing that the position taken was 
not merely that of the United States, but that it represented the 
almost unanimous opinion of those present at that time. I do not 
think that the English delegates favored it, but they courteously 
on that occasion, I think, refrained from voting against it. As has 
been said, the position of England in this matter is traditional. 

The question presented to us it not merely a commercial matter ; 
it is an ethical matter. We are asked if the recognition of the 
principle will promote civilization. I consider that the ethical ele- 
ments of our civilization are those that it is most important to pre- 
serve. If we go back to the very beginning of the ethical protest of 
the world against war, you can find it back in Homeric times, when 
Odysseus went out to get some poisoned arrows, and the man to 
whom he went said : " !No ; you can not have them, because it 
would be displeasing to the gods " — the Greek way of making an 
ethical statement at that time. That was one of the early protests 
against unethical and therefore uncivilized elements in war. 

All the way down from that time to ours there have been, on the 
one side, those who have protected civilization by restraining un- 
ethical forms of war, and on the other side those who have said that 
war must be made more terrible. The private interest which naval 
officers may have in Avar has been alluded to this morning; but we 
do not need to go back so far as the early wars with Napoleon to 
discover the British position. That position is very frankly stated 
by Captain Johnson, of the Royal ISTavy, in some elaborate articles 
defending the giving of prize money. He maintains this mode of 
compensating warfare is absolutely necessary; that it is necessary for 
the members of the English navy to be able to get some private, 
gain from acting under the flag of their country. I consider that to 
be a form of piracy and I congratulate the distinguished Admiral 
who is here to-day that the navy of the United States has, through 
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the action of Congress, taken at the request of American naval 
officers, pulled down this piratical flag, and that we no longer go to 
war with the motive of making something out of the capture of 
helligerents. The time will come when England, too, will haul 
down that flag; but the existence and pressure of that motive of 
personal gain through the capture of private property prevents the 
decision of this subject on the purely American basis. 

With regard to the illustration referred to by Admiral Stockton, 
of the taking and emancipation of the slaves during our civil war, 
we must remember also that at that time we had reached a new con- 
ception, but an authoritative ethical conception, that human beings 
were no longer property, and that was a very important element in 
deciding it. 

Let me say, in conclusion, that all the way down, as I have said, 
you can trace this opposition of the ethical and unethical elements 
in war. There is the attempt, on the one hand, to make war more 
terrible, and on the other there is the voice of our civilization saying : 
" Thus far shalt thou go, and no farther. You must not put poison 
in the wells of the community." Why? Because it is absolutely 
wrong and inhuman, and against the spirit of our civilization. So 
I consider that there are ethical elements in the question before us 
that I have not time to discuss, but which are the deepest elements 
in the whole matter. I consider the ethical element to be above all 
utilitarian elements, and I hold that the United States should stand 
by those ethical principles, in practice as well as in theory. 

REMARKS OF MR. WILLIAM BARXES, 
OF NAJTTUCKET, MASS. 

Mr. President : We may all recollect that when Havana was first 
taken by the British Admiral he received as the price of the capture 
a sum which I can not mention at the present time, but which was 
reckoned in the millions of dollars. That may have influenced 
British opinion clear up to the present time. 

As far as we Americans are concerned, it is our business to lead 
all of the nations in all humanitarian movements, wherever they are, 
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so it would hardly seem to be debatable that it is our business to 
save private property, nonoffending property, in time of war, and I 
hope our votes will be unanimous. 

The President. Do any other gentlemen desire to participate in 
the discussion ? 

Admiral Stockton. I want to appear once more,, not in the role 
as an individual member of this Society, but as representing the 
navy of the United States. I take it for granted that the speakers 
would know that it was hardly necessary to place naval officers in 
the role of pirates. In 1899, in the navy personnel act, which was 
passed without a protest from any officer in the naval service, prize 
money was abolished once and forever from the United States navy. 
Let us hope that we will have that credit at least from those who 
have put us in the extremely unpleasant role in which we unfor- 
tunately must return to the domestic circle as pirates. 

Mr. Baerows. I will say that I had the honor myself, as a 
member of Congress, of voting for that bill which abolished prize 
money in the United States, and we recognized that it came from 
the naval officers. They desired to have it done. It was done 
•quietly; nobody knew it, but the naval officers of the United States 
said it must be done. 

The Pbesident. Is there any other discussion % If not, we will 
pass to the second subject on the program : " Is the trade in con- 
traband of war unneutral, and should it be prohibited by inter- 
national and municipal law ? " 

Upon that the first paper will be read by Gen. George B. Davis, 
-the Judge-Advocate-General of the army. 



ADDBESS OF GEN. GEOEGE B. DAVIS, V. S. A. 

Mr. President and Gentlemen of the Society : The rules of contra- 
band, in common with the other requirements of the law of nations 
upon the subject of maritime search and capture, represent, a com- 
promise between the conflicting interests of belligerents and neutrals. 
The neutral has no part in the war, and desires to maintain his 



